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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

UNITED STATES OF AMERICA,
Plaintiff,

\ (. Civil No.
'HASKELL CHEM.CAL COMPANY, INC,;
HH, INC., a dissolved corporation;

- RICHARD H. B. HASKELL, as co-trustee of the
Liquidating Trust for Assets and Liabilities of
HH, Inc.;

and
ANN H. HASKELL, as co-trustee of the
Liquidating Trusit for Assets and Liabilities of -
HH, Inc.
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Defendants.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

UNITED STATES OF AMERICA,

")

_ )

‘Plaintiff, )

: )

\( )

HASKELL CHEMICAL COMPANY,INC.and ) Civil No.

HH, INC., a dissolved corporation; )

RICHARD H. B. HASKELL, as co-trustee of the )

Liquidating Trust for Assets and Liabilities of )

HH, Inc.; )

and )

ANN H. HASKELL., as co-trustee of the )

Liquidating Trust for Assets and Liabilities of )

HH, Inc. )

)

Defendants. )

)

CONSENT DECREE

L. BACKGROUND

A. The United States of America (“United étates” , on behalf of the Administrator of the -

United States Environmental Protection Agency '(“EPA” , filed a complaint in this matter under
Section 107 of the {Jomprehensive Environmental Response, Compensaﬁon, and Liability Act of
1980, as amended (“CERCLA”), 42 U.S.C. § 9607, secking reimbursement of response costs
incurred or to be incurred for response actions takén or to be taken at or in connéction with the
release or threatencd release of hazardous substances at the HH Burn Pit Superfund Site in
Hanover County, \'irgiﬁia (“Site™). |

B. The defondants that have entered into this Consent Decree (collectively, “Settling

-

Defendants™) deny any liability to Plaintiff arising oﬁt of the transactions or occurrences alleged

inthe complaint.
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C. The Setiling Defendants have represented that they have previously contributed the
combined sum of five hundred thousand dollars ($500,000) to the members of the HH, Inc.
Superfund Site Group in order to help pay for response actions at the Site.

D. The United States has reviewed the Financial Information submitted by the Settling

- Defendants to determine whether Settling Defendants are financially able to pay response costs

incurred and to be incurred at the Site. Based upon this Financial Information, the United States
has determined that Settling Defendants are able to pay the amounts specified in Sectioh VL
E. The United States and the Settling Defendants agree, and this Court by entering this

Consent Decree finds, that this Consent Decree has been negotiated by the Parties in good faith,

that settlement of this matter will avoid prolonged and complicated litigation between the

Parties, and that this Consent Decree is fair, reasonable, and in the public interest;
- THEREFORE, with the consent of the Parties to this Decree, it is ORDERED,
ADJUDGED, and DECREED:
| IL. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to 28 U.S.C.

'§§ 1331 and 1345, and 42 U.S.C. §§ 9607(a) and 9613(b) and also has personal juﬁsdiction over

the Settling Defendants. Settling Defendants consent to and shall not challenge entry of this
Consent Decree, or this Court's jurisdiction to enter and enforce this Consent Decree.
III. PARTIES BOUND
é. 'fhis Consent Decree is binding upon the United States and upon Settling Defendants

and their successor; and assigns. Any change in ownership or cotporate or other legal status,

‘including, but not limited to, any transfer of assets or real or personal prbperty, shall in no way
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_alter ihe status or re:sponsibilities of Settling Defendanfs under this Consénf becree.
IV. DEFINITIONS
3. Unless otherwise expressiy provided hereh;, terms used m this Consent Decree which

 are defined in CERCLA or in regulations promulgated under CERCLA shall have the meaning

assigned to them in CERCLA o in such regulations. Whenever terms listed below are used in

_ this Consent Decre? or in any appendix attached hereto, the following definitions shall apply:
a. “CERCLA” shall mean the Comprehensive Envirc-mm‘ental Response, |

’ Compeﬁsétion, and Liabiiity Act of 1980, as amended, 42 U.S.C. §§ 9601 ef seg.

b. “Consent Decree” shall mean this Consent Decree and all appendices attached
hereto. In the event of conflict between this Consent Decree and any appendix, this Consent
Decree shall contrcl. '

c. “Day” shall mean a calendar day. In computing any period of time under this
Consent Decree, where the last day would fall on a Saturday, Sunday, or federal holiday, the
period shall run unil the close of business of the next working day.

| d. “Defendant Haskell Chemical Company” shall mean the Haskell Chemical
Company, Inc. currently doing business in‘that name in thé Commonwealth of Virginia.

e. “Defendant HH, Inc.” shall mean the dissolved Virginia corporation, HH, Inc.,
dissolved on or about November 1987; and Richard H. B. Haskell and Ann H. Haskell, in their
capacity as trustees for the Liqﬁidating Trust for Assets and Liabilities of HH, Inc.

f. “DOJ” shall mean the United States Department of Justice and any successor
departments, agencies or instrumentalities of the United States.

g. “EPA” shall mean the United States Environmental Protection Agency and any
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successor departments, agencies or ins@mentalities of the United States.
h. “EPA Hazardous Substance Sup_erfund” shall mean the Hazardous Substance
Superfund establisted by the Ihtemal Revenue Code, 26 U.S.C. § 9507.

i. “Financial Information” shall mean those financial documents identified in

‘Appendix A.

j. "Interest" shall mean interest at the rate specified for interest on investments of -

‘the EPA Hazardous Substance SUperfund' established by 26 U.S.C. § 9507, compounded dn ‘

October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate of interest

shall be the rate in »ffect at the time the interest accrues. The rate of interest is subject to change

- on October 1 of each year.

k. “Paragraph” shall mean éportion of this Consent Decrée identified by an
Arabic numeral or an upp& or lower case letter.

1. “Parties” shall mean the United States and the Settling Defendants.

m. “Plaintiff” shall mean the United States.

n. “Section” shall mean & portion of this Conseﬁt Decreg. identified by.a Roman
numeral.

o. “Settling Defendants” shall mean both Defendant Haskell Chemicél Company
and Defendant HH. Inc., as defined above.

p. “Site” shall mean the HH Burn Pit Superfund site, located at in the vicinity of

Staples Mill Road, near Farrington, Hanover County, Virginia, and generally shown on the map

included in Appenclix B.
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dcﬁartments, agenvies and instrumentalities.
V. STATEMENT OF PURPOSE

5
| ‘ q. “United States” shall mean the United States of America, including its

|
l ,
\ 4. By entering into this Consent Decree, the mutt;al objectiye of the Parties is for Settling
\ Defendants to make cash payinénts to settle theif liability for the Site as provided in the

Covenant Not to Sue by Plaintiff in Section VIII, and subject to the Reservation of Rights‘by the

United States in Section IX.

| VL. PAYMENT OF RESPONSE COSTS
5. Setfling Defendants 'shgll make the following payments:

a. Defendant Haskell Chemical C;)mpany shall deposit by August 20, 2003 one
hundred thousand dollars ($100,000) into a Business Investors Deposit Account (“Account”)
established by the Clerk of the Court in acoordanoe with terms of the Stipulation and Order
Directing Deposit of Funds into a Business Investor’s Deposit Account, attached as Eichibit 1
hereto.

b. Defendant HH, Inc. shall deposit by August 20, 2003 two hundred thirty-five
thousand dollars (§235,000) into an Account established by the Clerk of the Court in accordance
with terms of the Stipulation and Order Directing Deposit of Fﬁnds into a Business In';vestor’s '
Déposit Account, attached as Exhibit 1 heréto.

¢. Upon entry of this Consent Decree, the $100,000 paid by Defendant Hgskell
Chemical Company, the $235,000 paid by Défendant HH, Inc., and all accrued interest m the
Abcount, less. t_:hc Clerk’s Registry Assessment fee shall be paid by check payable to “U.S.

Department of Justice” and shall be delivered to the attention of the “Financial Litigation Unit,
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- Us. Attomey’s Office, 101 West_ Mam Street, Suite 8000, Norfolk, Virgmia, 23510,
. referencing the USAO File Nuxhber 2003v01036 , the EPA Region III and Site Spill 115
Number 03N7, and DOJ Case Number 90-11-3-1408/2. The disbursement of funds from the |
“Account shall be made in accordance with instructions provided to the Clerk of the Court by the
Financial Management Unit of the U.S. Attorney's Office in the Eastern District of Virginiaﬁ
 such instructions shall be provided upon entry of the Consent Decree.

d. At the time of the disbursement of funds from the Account, the Clerk 'shall'
send §vritten notice of payment and a copy of any transmittal documentation to EPA and DOJ at
the addresses set forth in Section XIV, and simultaneously to:.

Docket Clerk (3RC00)
U.S. Environmental Protection Agency
Region 11
1650 Arch Street -
Philadelphia, PA 19103
€. [fthe Court returns the balance of the Business Investors’ Deposit Account
(“Account”) to Settling Defendants prior to the entry of this Consent Decree, and this Cousent
Decree is later entered, the Séttling Defendants shall pay to the United States, in addition to any
" other payments feqaired by this Consent Decree, and in accordance with the proéedures set forth
in the seventh through ninth senmncés of Paragraph 6 and Paragraph 7 of this Conéent Decree,
an amount equal to the balance of the Aécount that was returned to them. |
6. Defendaat Haskell Chemiéal Company shall, in addition, pay directly to the EPA
Hazardous Substances Superfund the principal sum of $200,000, plus an additional sum for

Interest as explained below. Payment shall be made in two annual installments. Each
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installment shall include the principal amount due plus an additional sum for accrued Interest on

the declining principal balance calculated from the effective date of this Consent Decree. The
first iﬂstallment of $100,000 plus interest shall be due one (1) year from the entry of this Consent
Decree. The second and final installment of $100,000 plus interest shall be due two (2) years

from the entry of this Consent Decree. Settling Defendants may accelerate these payments,

~ without penalty, and Interest due on the accelerated payments shall be reduced accordingly.

Payinents shall be raade by FedWire Electronic Funds Transfer ["EFT"] to the U.S. Department
of Justice account i1 accordance with current EFT procedures, referencing USAO File Number

2003v01036 , BPA Region IIl and Site Spill ID Number 03N7, and DOJ Case Number

90-11-3-1408/2. Payments shall be made in accordance with instructions provided to the

‘Settling Defendants. by the Financial Litigation Unit of the U.S. Attorney’s Office in the Eastern

District of Vixéinia following lodging of this Consent Decree. Any payment received by the
Department of Justice after 4:00 p.m. (Eastern Time) shall be credited on the next business day.
7. At the time of each payment, Settling Defendants shall send notice that payment has
been made to EPA and DOJ in accordance with Section XIV (Notices and Submissions).
8. The total amount of each payment to be paid pursuant to Paragraphs 5 and 6 shall be
deposited in theA EPA Hazardous Substances Superfund.

VI[ FAILURE TO COMPLY WITH CONSENT DECREE

9. Interest ¢n Late Payments. If Settling Defendants fail to make any payment under
Paragraph 5 or 6 by the required due date, all remaining installment payments and all accrued
Interest shall become due immediately upon such failure. Interest shall continue to accrue on

any unpaid amounts until the total amount has been received.
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10. Stipulatzd Penalty.
a. va any amounts due under Paragraphs 5 or 6 are not paid by the required daie,
| _thé Settling Defendant failing to make such payment shall be in violation of this Cohsent Decree
and shall pay, as a stipulated penalty, in addition to the interest required by Paragraph 9,V$500
per violation per day that such payment is late. | |

b. S'tipulated penalties are due and payable Within thirty (30) days of the date of -
the demand for péyment of the penalties by EPA. All payments to EPA under this Paragraph
shall be identified as “stipulated penalties” and shall be made by cashier’s or certified check

“made payable to “EPA Hazardous Substance Superfund.” The check, or a letter accompanying
‘ fhe check, shall reference the name and address of the party making the payment, the Site name,
| EPA Region ITI anc: Site Spill ID Number 03N7, and DOJ Case Number 90-11-3-1408/2, and

shall be sent to:
U.S. EPA Region IIT
ATTENTION: Superfund Accounting
Box 360515
Pittsburgh, PA 15251-6515

c. At the time of each payment, Settling Defendants shall send notice that
payntient has been made to EPA and DOJ in accordance with Section XIV.

d. Penalties shall accrue as provided in this Paragraph regardless of whether'EPA
has notified Settling; Defendants of the violation or made é deinand for payment, but need only
be paid upon demand. All penalties shall begin to accrue on the day after payment is du¢ and
shall continue to aczrue through the date of payment. Nothing herein shall prevent the

simultaneous accrual of separate penalties for separate violations of this Consent Decree.




0871872003 14:36 FAX ~ USAUL : @wuis.

9

- 11. If the United States brings an action to enforce this Co_nsent Decree, the Settﬁng |
Defendants shall reimburse the United States for all costs of such action including, but not
limited to, costs of attorney tﬁne. |

12. Payments made under this Secﬁon shall be in addii:ion to any other remedies or
sanctions available to Plaintiff by virtue of Settling Defendants’ failure to comply with the
requirementé of this Coﬁsent Decree.

13. Notwithstanding any other provision of this Section, the United States may, inits
unreviewable discretion, waive payment of any portion of the stipuiated penalties that have
accrued pursuant tc this Consent Decree. Payment of the stipulated penalties shall not excuse
Settling Defeﬁdante: from payment as réquired by Section VI or from performance of any other
requirements of this Consent Decree. |

VIII. COVENANT NOT TO SUE BY PLAINTIFE

14. Covenant Not to Sue by United States. Except as specifically provided in Section IX

(Reservation of Rights by the United States), the United States covenants not to sue or take
administrative acticn against Settling Defendants pursuant to Sections 106 and 107(a) of
CERCLA, 42 U.S.C. §§ 9606 and 9607(a), with regard to the Site. With respect to the present
and future liability of Settling Defendants, this covenant shall take effect upon the eﬁ'ective date
of this consent deciee. This covenant not to sue ié conditioned upon the satisfactory
performance by Seftling Defendants of their obligations under this Consent Decree, includiﬁg
 but not limited to, payment of all amounts due under Sectibn A\ ! (-Paymeni of Response Costs)
and any amount due under Section VII (Failure to Coinply with Consent Decree). This covenant

- not to sue is also cenditioned upon the veracity and completeness of the Financial Information
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provided to EPA by Settling Defendants. If the Financial Information is subsequently

* determined by EPA. to be false or, in any material respéct, ‘inaccﬁrate for either Settling
Defendant; such Settling Defendant shall forfeit all payments made pursuant to this Consent

‘Decree and this covenant not to sue and the contribution protection in Paragraph 21 shall be null
and void as to such Settling Defendant. EPA shall not find the Financial Information false or
inaccurate merely because Settﬁng Defcndénts’ projections of future economic performance do
not come true, so long as EPA concludes that such projections were prepared in good faith using:

| best industry accounting practices. Moreover, this covenant and the contribution protection in
Paragraph 21 shall not be nullified merely because tax returns prepared by a third party on
behalf of one or more Settling Defendants contained errors or omissions',\so long as EPA, in its
unreviewable discration, concludes.both that such errors or omissions were immaterial and that
Settling Defendants neither knew nor had reason to know of such errors or omissions. Forfeiture
of payments made ‘Jursuant to this Consent Decree shall not constitute liquidated damages and
shall not in any way foreclose the United States’ right to pursue any other courses of action
arising from such Settling Defendant’s false or materially inaccurate information. This covenant
not to sue extends only to Settling Defendants and does not extend to any other person.

IX. RESERVATION OF RIGHTS BY THE UNITED STATES

15. The United States reserves, and this Consent Decree is without prejudice to, all righis
against Settling Defendants with respect to all other matters not expressly included within the
Covenant Not to Sue by United States in Paragraph 14. Notwithstanding any other provision of

~ this Consent Decres, the United States feserves all rights against Settling Defendants with -

respect to:
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a. liabilityfor failure of any Settling Defendant to meet a requirement of this
Consent Decree (for the purposes of thi:s subpart only, “éll-rights“ shall mean all rights to enforce
~this Consent Decree); |
b. criminal liability;
c. linbility for damages for injury to, destruction of, or loss of natural resources;
- and for the costs of any natural resource damage assessments; _
d. liability based uﬁon Settling Defendants’ ownership or operation of the Site, or
i | upon Settling Deferdants’ transportation, treatment, storage, or disposal, or the arrangement for
the transportation, treatment, storage, or disposal, ofa h_azérdous substance ora solid waste at or
in connection with the Site, after signature of this Consent Decree by Settling Defendants; and
e. linbility arising from the past, present, or future disposal, feiease or threat of
release of a hazardcus substance, pollutant or contaminant outside of the Site.

16. Notwithistanding any other provision of this Consent Decree, EPA réSérves’, ahd this
Consent Decree is without prejudice to, the right to reinstitute or reopen this action, or to
commence a new action seeking relief other than as provided in this Conseﬁt Decree, if the

Financial Information provided by Settling ‘Defendants, or the ﬁnﬁncial certification made by
Settling Defendants in Paragraph 28, is false or, in atixy material frespect, inaccurate,
X. _gOVENANT 4NOT TO SUE BY SETTLING DEFENDANTS

17. Settling Defendants covenant not to sue and agfee not to assert any claims or causes

of action against the United States, or its contractors or employees, with respect to thé Site or

this Consent Decree, including but not limited to:
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a. any direct or iﬂdirect‘ élaim for reimbursement from the Hazardous Substance
Superfund based ont Sections 106(b)(2), 107 111, 112, or 113, of CERCLA, 42 US.C. §§
9606(b)(2), 9607 9611 9612, or 9613, or any other provision of law;

b. any clalm ansmg out of response actions at or in conneétion with the Site,
i'ncl'uding any claim under the United States Constitution, the Tucker Act, 28 U.S.C. § 1491, the
Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or at common law, or;

c. any claim against the United States pursuant to Sections 107 and 113 of
CERCLA, 42 U.S.C. §§ 9607 and 9613, relating to the Site. |

Except as p::ovidgd in Paragraph 19 (Waiver of Claims) and Paragraph 23 (Waiver of
Claim-Splitting Defenses), these covenants not to sue shall not apply in the event the United
States brings a cause of action or issues an order pursuant to the reservations set forth in

. Paragraph 15 (c) - (e), but only to the extent that Settling Defendants’ claims arisé from the same
~ Tesponse.action or response costs that fhe United States is seeking pursuant to the applicéble :
reservation. |

18. Nothing; in this Consent Decree shall be deemed to constitute approval or
preauthorizatioﬂ of a claim within the meaning of Section 111 of CERCLA, 42 US.C. § 9611, or
400 C.F.R. 300.70((d).

19. Settling Defendants agree not to assert any CERCLA claims or causes of action that
it may have for all matters relating to the Site, including for contribution, against any other

person.
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XI. E_EFECT OF SETTLEMENT/CONTRIBUTION PROTECTION

20. Nothing in this Consent Decree shall be cohstx'ued to create any rights in, or grant
any cause of action to, any person not a Party to thls Consent Decree. Except as set forth in.
Paragraph 19, each of the Parties expressly reserves any and all rights (including, but not limited
to, any right to contribution_), defenses, claims, demands, and causes of action which they may
have with respect to any matter, transaction, or occurrence relating in any way to the Site against

* any person not a Party hereto. |

21. The Paties agr'ee, and by entering this Consent Decree this Court finds, that Settling |
Defendants afe entitled, as of the date of entry of this Consent Decree, to protection from
contribution actions or claims as is provided by section 113(f)(2) of CERCLA, 42 U.S.C.

§ 9613(£)(2), for “raatters addressed” in this Consent Decree. The “matters addressed” in this
Consent Decree are: all response actions taken or to be taken and all response costs incurred or to
be incurred, at or in connectien with the Site, by the United States or any other person. The
“matters addressed "in this Consent Decree do not include those response costs or response
-actions as te which the United States has reserved its fights under this Consent Decree (except
for claims for failure to comply with this Consent Decree), in the event that the United States
asserts rights against Settling Defendants coming within the scope of such reservations.

22. Settling; Defendants agree that with respect to any. suit or claim for contribution
broughf by either of them for matters related to this Consent Decree, such Settling Defendant
will notify EPA and DOJ in writing no later than forty-five (45) days prior to the initiation of |
such suit or claim. Settling Defendants also agree that, with respect to any suit or claim for |

contribution brought against either of them for matters related to this Consent Decree, such
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Settling Defendant will notify EPA and DOJ in writing within ten (10) days of service of the
c§ﬁ1plaint or claim apon it. In additioﬂ, Settling Defendants shall notify EPA and DOJ in
| writing within ten (10) days of service or receipt.of any Motion fpi Summary Judgment and
‘within ten (10) days. of feceibt of any order from a court setting a case for trial, for matters
related to this Consbnt Decree.

23. In any subsequent administrative or jlidicial proceeding initiated b_y the United States
for injunctive relief, recovefy of response costs, or other relief relating to the Site, Settling
Defendants shall not assert, and may not maintain, any defense or claim based upon the

- principles of waiver; res judicata, collateral estoppel, issue preclusion, claim-splitting, or other.
defenses based upon any contention that the claims raiséd by the United States in the subsequent
~ proceeding were or should have been brought in the instant case; provided, however, that
nothing in this Paragraph éffects the enforceability of the Covenants Not to Sue by Plaintiff set
forth in Section VIIL |
XII. ACCESS TO INFORMATION
-24. Settling Defendants shall provide to EPA, upon request, cobics of all documents and
iﬁfofmation within “heir possession or control or that of their contractors or agents relating to
activities at the Site, including, but not limited to, sampiing, analysis, cl.xain of custody records,
manifests, trucking logs, receipts, reports, sample traffic routing, correspondence, or other
documents or information related to the Site.

25. Confidential Business Infom#tion and Privileged Documents.

a. Settling Defendants may assert business confidentiality claims covering part or

all of the documents; or information submitted to Plaintiff under this Consent Decree to the extent
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pérmitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. § 9604(e)(7); and
40 C.F.R. 2.203(b). Documents or information determined to be confidential by EPA will be
accorded the protec‘ioﬁspeciﬁed in 40 CF& Part 2, Subpart B. If no claim of confidentiality
accompanies documents or information when they are submitted to EPA, or if EPA has notified
Se’ftling Defendants thaf the documents or information are not confidential under the standards of
Secﬁon 104(e)(7) o? CERCLA or 40 C.F.R. Part 2, Subpart B, the public may Be given access to
~ such documents or jnformation without further nOtice to Settling Defendants.

b. Seattling Defendants méy assert that certain documents, records or other
infonnaﬁon are privileged undgr the attorney-client privilege or any other privilege recognized
by federal lgw. If Settling Defendants assert such a brivilege in lieu of providing documents,
they shall provide Plaintiff with the foilowing: (1) the title of the documént, record, or
v iﬁformation; (2) the date of the document, record, or information; (3) the name and title of the
autﬁor of ihe documient, record, or information; (4) the name and title of each addressee and
recipient; (5) a description of the subject of the document, record, or information; and (6) the
privilege asserted. However, no documents, records or other information created or generatéd
pursuant to the requirements of this or any other settlement with t_he United States shall be
withheld on the grounds that they ére privileged. Ifa claim of privilegé applies only to a portion
ofa dOCuﬁnent, the document shall be proﬁided to Plaintiff in redacted form to mask the
| ‘privileged informat.on only. Settling Defendants shall retain all records and documents that they
claim to be privilegzd until the United States has had a reasonable opportunity to dispute the

privilege claim and any such dispute has been resolved in the Settling Defendants’ favor.
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c. Nal claim of confidentiality shall be made with respect to any data, i_nclilding
but not iimited to, 2.1 sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other documents or information evidencing conditions at or around the
Site.

XIII.. RETENTION OF RECORDS _
26. Until ten (10) years after fhc en&y of this Consent Decfee, each Settling Defendant

shall preserve and ritain all records and documents now in its possession or control, or which

comes into its possession or control, that relate in any manner to response actions taken at the
Site or the liability of any person under CERCLA with reépcct to the Site, regardlesé of any
corporate retention olicy to the contrary.

| 27. After the conclusion of the document retention period in the preceding paragraph,
Settling Defendants shall notify EPA and DOJ at least ninety (90) days prior to the destruction of
any such records or documents, aﬁd, upon requeét by EPA or DOYJ, Settling Defendants shall
deliver any such records or documents to EPA. Settling Defendants may assert that certain
aécuments, records, or other information are privileged under the attorney-client privilege or any
other privilege recognized by federal law. If Settling Defendants assert such a privilege, it shall
provide Plaintiff with the following: (a) the title of the document, record, or information; (b) the
date of the document, record, or information; (c) the name and title of the author of the
document, record, cr information; (d) the name and title of each addressee and recipient; (e) a

description of the subject of the document, record, or information; and (f) the privilege asserted.

However, no documents, records or other information created or generated pursuant to the

requirements of this or any other settlement with the United States shall be withheld on the
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grounds that they ate privileged. Ifa blaim of privilcgé applies only to a portion of a documeﬁt,
~the document shall be providéd to Plaintiff in redacted form to mask the privileged information

only. Settling Defendants shall retain all records and documents that they claim to be priviléged

until the United Staes has had a reasonable opportunity to dispute the privilege claim and any
- such dispute has bein resolved in ﬁe Settling Defendants’ favor.

28. By signihg this Consent Decree, each Settling Defendant certifies that, to the best of

 its knowledge and telief, it has:

a. conducted a thorough, comprehensive, good faith search for documents, arid :
hés fully and accurztely disclosed to EPA, all information Qmeﬂtly in its possession, or in the
possession of its officers, diréctors, employees, contracﬁors or agents, which relates in any way to

- the ownershjp, operation or control of the Site, or to the ownership, possession, generatioﬁ,
treatment, transportation, storage or disposal of a hazardous substance, pollutant or contaminant _
at or in connection with the Site;

b. not altered, mutilated, discarded, destroyed or otherwise disposed of any
records, documents or other information relating to its potential liability regarding the .Site, after
notification of potential liability or the filing of a suit against such Settling Defendant regarding

- the Site; |

c. 'ﬁ:.lly complied with any and all EPA requests for informaﬁon regarding the
Site and Settling Defendant’s financial circumstances pursuant to Sections 104(e) and/or 122(e)
of CERCLA, 42U3.C. §§ 9604(e) énd/or 9622(e); and

d. submitted to EPA Financial Information that fairly, accurately, and materially

 sets forth its financial circumstances, and that those circumstances have not materially changed
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between the time tt.e Financial Information was submitted to EPA and the time Settling

Defendant executes. this Consent Decree.

XIV. NOTICES AND SUBMISSIONS

29. Whenever, under the terms of this Cénsent Decree, notice is required to be given or a
document is required to be sent by one Party to another, it shall be directed to the individuals at
the addresses speciied below, unless those individuals or their successors give notice of a
change to the other Parties in writing. Written notice as specified herein shall constitute
complete satisfaction of any written notice requirement of the Consent Decree with respect to the

~ United States, EPA, and DOJ, respectively.

As to DOJ: Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044-7611
Re: DI # 90-11-3-1408/2

As to EPA: Andrew S. Goldman (3RC41)
' Sr. Assistant Regional Counsel
1650 Arch Street _
Philadelphia, PA 19103-2029

Barbara Borden (3PM30)

Office of the Regional Comptroller
1650 Arch Street

Philadelphia, PA 19103-2029

As to Settling Deferdants: Richard H. B. Haskell, President
' Haskell Chemical Company
P.O. Box 9670
6119 Staples Mill Rd.
Richmond, VA 23228
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N with a copy to: : _ David Shane Smith

P.O. Box 27828
Richmond, VA 23261

| XV. RETENTION OF JURISDICTION
30. This Court shall retain jurisdiction over this matter for the purpose of interpreting
and enforcing the t:rms of this Consent Decree.
XVIL INTEGRATION/APPENDICES
| 31. This Consent Decree and its appendices constitute the ﬁhal, complete and exclusive
ageeﬁent and und:rstanding among the Parties with respect to the settlement embodied in this
Consent Decree. The Parties acknowledge thét there are no representations, égréements or:
understandings relating to the Scttlemcnt other than those expressly contained in this Consent
Decree. The féllovﬁng appendices are attached to and incorporated into this Consent Decree:
| "Appendix A" is a iist of the F inancial Information provided by Settling Defendants to
f]aintiff; "Appendix B"is a map ‘gcnerally depicting the Site; and “Exhibit 1” is an Stipulation
between the United States and Settling Defendants.
XVIL JLODGING AND OPPORTUNiTY FOR PUBLIC COMMENT
32. This Consent Decree shall be lodged with the Court for a period of not less than 30
days for public notice aﬁd comment. The United States reserves the right to withdraw or
withhold its consent if the comments regarding the Consent Deqree disclose facts or
 considerations which indicate that this Consent Decreé is inappropriate, improper, or inadequate.

Settling Defendants consent to the entry of this Consent Decree without further notice:
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33. If for any réason this Court should decline to approve this Consent Decree in the
s form presented, this Consent Decree is voidable at the sole discretion of any party and the terms -
. of the Consent bcc::ee may not be used as evidence in any litigation between the Parties.
XVIIL .EFFECTIVE DATE

34 The effctive date of this Consent Decree shall be the date upon which it is entered
by the Céurt.

XIX. SIGNATORIES/SERVICE

'35. The undersigned répresentative of each Settling Defendant and the Assistant
Attorney General for the Environment and Natural Resources Division of the United States
Department of Just.ce certify that they are authorized to en@r into the terms and conditions of .
this Consent Decres and to execute and bind legally such Party to this document. |

36. Settling;vDefendants hereby agree not to oppbse entry of this Consent Decree by this
Court 61' to challenge any provision of this Consent Decree, unless the United States has notified

* Settling Defendants in writing that it no longer supports entry of the Consent Decree.

37. Each Settling Defenidant shall identify, on the attached signature paée_s, the name and
address of an agent who is authorized to accept service of process by mail on its behalf with
respecf to all mé,ttei's arising under or relating to this Consent Decree. Settling Defendants
hereby. agree to accept service in that manﬁ_er and to '-Waive the formal service requirements set
forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable local rules of this

Court, including but not limited to, service of a summons.
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XX. FINAL JUDGMENT
. 38. Upon a;pprow}al and entry of this Cdnsen,t Débrée by the Court, th15 Consent Decree
shall constitute a final judgment between and among the United States aﬁd the Setﬂing
Defendants. The Court finds that there is no just reason for _dela_y and therefore enters this

judgment as a ﬁnéljudgment' under Fed. R. Civ. P. 54 and 58.

SO ORDERED THIS _ DAY OF ,20_

United States District Judge
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THE UNDERSIGNEL) PARTIES enter into this
Chemical Company, Inc., et al,, Civ. No.

21a

Consent Decree in the matter of United States v. Haskell .

FOR THE UNITED S3TATES OF AMERICA

Da

, relating to the HH Burn Pit Superfund Site.

THOMAS SANSONETTI

Assistant Attorney General :
Environment and Natural Resources Division
USsS.D ent of Justice

Waslington; D.C. 20530

W. BENJAMIN FISHEROW

. Deputy Chief

Envirokimental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

"P.O.Box 7611

Date

Z!@o!ﬂ}
Date

- By

Washington, D.C. 20044-7611

DANIEL S. SMITH
NANCY FLICKINGER
Attorneys
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20044-7611

PAUL J. MCNULTY
UNITED STATES ATTORNEY

4 -

Robert P. McIntosh

- Assistant United States Attorney

Office of the United States Attorney
1800 Main Street Centre -

600 East Main Street

Richmond, Virginia 23219
Telephone: (804) 819-7404
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United States v, Haskell
Chemical Company, [nc.. et al., Civ. No. , relating to the HH Burn Pit Superfund Site.

- FOR THE UNITED STATES OF AMERICA>

THOMAS SANSONETTI

Assistant Attorney General ' .
Environment and Natural Resources Division
U.S. Department of Justice

Washington, D.C. 20530

Date , ' .~ DANIEL S. SMITH
Trial Attorney
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice '
P.O.Box 7611
Washington, D.C. 20044-7611"

Date ' ROBERT P. MCINTOSH
Assistant United States Attorney
Eastern District of Virginia -
1800 Main Street Centre
- 600 East Main Street
Richmond, Virginia 23219

@ s .

Date NALD WELSH R
“Regional AdmisuatoW'
U.S. Environmental ProtéGtion Agency
1650 Arch Street :

Philadelphia, PA 19103

Date - ANBREW S. GOLDMAN
Sr. Assistant Regional Counsel
U.S. Environmental Protection Agency
Region Il
1650 Arch Street
Philadelphia, PA 19103




08/18/2003 14:42 FAX USAQ _ : . 0630

23

THE UNDERSIGNED PARTIES enter mto this Consent Decree in the matter of United States v. Haskell
Chemical Compaay, Inc., et al., Civ. No. , relating to the HH Burn Pit Superfund Site.

FOR HASKELL Cm«:MIc,AL COMPANY, INC.,

Name (print);_Z yan »
Title: , _

Signature:
Address: o M

Qidnenond, OB 23229

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print): "Davgd SWAIE Sty

Title: REqishaD Pmend

Address: 1084 €. Card _Shrat
Sk 2ot
@ dr\ma\dl \)V’q.rva. mq

Phone Number: (@e) VM-S0
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4 THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of Umtgc_l States v. Haske
"~ Chemical Comp y. [nc.. et al,, Civ. No. R relatmg to the HH Burn Pit Superfund Site.
- ForHH, INC.
Clizjod - Signature: .
Date ‘ Name (print) A

- Title:
Address:

Agent Authorized to Acccpt Service on Behalf of Above-signed Party

Name (print): w

Title: _RETITSRED Progay

Address: _lQS'_\_EA;Ca&S_GI._._____ |
SYT. \2ota
RTaimesD, OA 23249

Phone Number:  (god) 411-572.4
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AFPENDIX A: FINANCIAL DATA AND INFORMATION
PROVIDED TO PLAINTIFFS

 For Defendant Haskell Chemical Compaﬁy:
1. Financial information contained in the letter dated May 7, 2001 from David Shane Smith to
James A. Williams, EPA. This leiter also enclosed the follpwing information: |
- -A completed "financial statement Q,-f corporate debtor" signed By Richard H.B. Haskell,
President on 5/7/0'1 .

-The balancé sheet and Income statements of Haskell Chcmiéal Co., Inc. for the twelve
months ending Sepiember 30, 1999 and September 30, 2000. |
| -The Depreciatioﬁ Expense report as of 9/30/2000 for Haskell Chemical Company.

-A copy of the agreement creating the Liquidating Trust for Assets and Liabilities of HH,
Inc. -A supplement_tp the HH Site Participation Agreement and pursuant to that agreement a
bﬂnt out dated 5/02/01 showing the payments made to _Hatche;r—Sayer.

-U.S. Corporation Income tax returns of Haskell Chemical Co., Inc. for the fiscal years
ending September 0, 1996 through September 30, 2000.

2. A July 10, 2001 letter from David Shane Smith to James A. Williams responding to EPA's ‘
demand letter and explaining the Haskell Trust's obligation to the other PRP's. |
3. From the January 14, .2002 letter from David Shane Smith to Robert H. Miller, DOJ:
-Exhibit I which is the one page operating results for Haskell Chemical Compfciny for the
fiscal years ending 9/3 0199 through 9/30/2001.

-Eihibit J whic is the one page estimated pro-forma operating results for the periods ending
9/30/2002 through 7/30/2004.

4 A faxed lettor dated February 12, 2002 from David Shane Smith to Jim Williams, EPA

enclosing the Incorae Statement for Haskell Chemical Co., Inc. for the three months ended
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' December 31, 2001.

.' 5. A fax letter ﬁom. David Will of Mitchell Wiggins & Company (x\ﬁccountants for Haskell
Chemical Company) dated Febrﬁary 28, 2002, enclosing an i.ncome statement for the year ended

| Septemﬁer’ 30, 2001. |

: 6. A letter dated vMarch 11, 2002 from David Shane Smith to Robert H. Miller, DOJ; including
an offer of settlemeat and commenting on the loss of several pustomérs of Haskell and the most
recent financial fesults.
7. A Septémber 13, 2002 féx from David‘ Shane Smith to Rbbert H. Miller enclosing the Income

Statement for Haskell Chemical Co. Inc. for the nine month period ending June 30, 2002.

For Defendants HH, Inc. and ,
Liquidating Trust for Assets and Liabilities of HH, Inc.:

1. Fiﬁancial information contained in a letter dated May 7, 2001 from David Shane Smith fo
James A. Williams, EPA. This letter also enclosed the following information:
.-A completed "financial statement of corporate debtor" signed by Richard H.B. Haskell,
Trustee on $/7/01.
~ -A copy of the e,greément creating the Liquidating Trust for Assets and Liabilities of HH,
Inc.
-A supplement 1o the HH Site Particiiaaﬁon Agreement and pufsuant to that agreement a print
out dated 5/2/01 showing the payments rﬂade to Hatcher‘-Sayer. '
-U.S. Income tax returns for Estates and Trusts (1041's) for the years 1995 thru 1999.
2. From the January 14, 2002 letter from David Shane Smith to Robert H. Miller, bOJ :
-Exhibii H which is the real estate tax bill that includes the assessed value of the property |

owned by the Trust.
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3.A print out datéd October 4, 2002 documenting the payments made relative to the HH Site

" Participation Agreement.
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APPENDIX B
MAP OF THE SITE
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

UNITED STATES -OF. AMERICA
Plamtlff

VL Civil Action No. 3:03CVé642 .
HASKELL CHEMICAL COMPANY INC
~ HH, INC,, a dissolvad corporation; S
RICHARD H. B. HASKELL, as co-trustee of the ;
Liquidating Trust for Assets and anblhtles of -
HH Inc,; . .
. ANNH. HASKEL[ ‘as co-trustee of the 4
- Liquidating Trust for Assets and anbilmes of .
-HH, Inc. - ‘

Defe:ndan‘ts, o

STIPULATION AND ORDER DIRECTING DEPOSIT OF FUNDS
INTO A BUSINESS INVESTORS’ DEPOSIT ACCOUNT

WHE REAS the Umted States Haskell Chemlcal Company, Inc HH Inc. and
the Trustees for the qumdatmg Trust for Assets and Liabilities of HH, Inc. ("the Partles") wish
to resolve the issues presented to this Court in the above-captloned actlon h

WHE REAS, the Parties have sxmultaneously lodged a consent decree settlmg
thelr respectlve clauns | | | ‘

WHE REAS such consent decree wﬂl be lodged with the Court for a minimum of
thxrty days whxle non-partles are perrmtted to comment upon its terms pursuant to federal

regulatxons and
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WHEREAS ‘the Parties agree that the funds ‘described- in this Sﬁpulatton shall he ‘, .
deposrted mto a Bt siness Investors’ Deposrt Account in BB&T estabhshed in conformance thh
U S. Treasury Circular 176 to be there held pendmg ﬁnaltzatron and entxy of a consent decree
IT13 HEREBY STIPULATED AND AGREED as follows
1 Haskell Chexmcal Company, lnc shall make a payment of $100, 000 to the: Clerk of
the Court, and the '[’rustees of the qumdatmg Trusts for Assets and Llablhtles of HH Inc shall
on behalf of HH, Inc;, make a payment of $235,000 to the CIerk of the Court. Both payments -
Sha’ll"be m the form: of 8 cashier's or bank check '.made payable to "Clerk‘,‘U.S. District Court" on’
4 or hefore August 29, 2003. The Clerlt of the Court'shall deposit suc‘h t:unds into a Business
. Investors’ Deposit Acc'ount at BB&T (“Acboimf’j 'pu_rsuant to US Treasury Circular l’t6. -
o . 2. _S_gpll_at_gd Penaltres o o L S
| ~a. Inthe event that I—laskell Chemxcal Company, Inc farls to make all or part of
the aforementtoned payment of $ 100 000 on or before August 20, 2003- it shall be hable fora- |
stlpulated penalty to the United States of $500 per day that payment is made after August 20
: 2003 In the event that the Trustees of the quuldatmg Trust for Assets and L1ab1hnes of HH
. AInc fail to make al. or part of the aforementxoned payment of $235,000 on or before August 20
2003 they shall be liable for a strpulated penalty to the Umted States of $500 per day that
payment is made a;l’ter August 20, 2003
b. § tlpulated penaltres are due and payable w1th1n thu‘ty (30) days of the date of ‘
| the demand for payment of the penaltles by EPA All payments to EPA under this Paragraph
shall be 1dent1ﬁed s “stlpulated penalnes” and shall be made by cashrer s or certlﬁed check

made payable to “EPA Hazardous Substance Superfund ” The cheek ora letter aceompanymg :
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the check shall re[erence the name and address of the party makmg the payment the Srte name, -
. : EPA Regron I and Site Splll ID Number 03N7 and DOJ Case Number 90-11-3- 1408/2 and

shall be sent to

-U.S. EPA Region III
.ATTENTIOI\': Superfund Accounting -
Box 360515 C
Prttsburgh PA 15251 6515

A e At the tlme of each payment the party rnakmg such payment shall send written

‘ A notxce that paymen has been made to the mdrvrduals at the addresses spec1ﬁed below
Asto DOJ S o L Chref Envrronmental Enforcement Sectlon
: oL 8 - Environment and Natural Resources Drvrsron
U.S. Department of Justice
" P.O. Box 7611 , s
T : Lo . 'Washington, D.C. 20044-7611
T " ' Re DJ # 90-11-3-1408/2
AstoEPA: . - . Andrew S. Goldman (3RC41)
' Ce .Sr. Assistant Regional Counsel

- . 1650 Arch Street -
Philadelphia, PA 19103-2029

Barbara Borden (3PM3 O) .
Office of the Regional Comptroller
. 1650 Arch Street ‘
Philadelphia, PA 19103-2029
' ':' d. P-enalties shall aecrue as provided‘in this Paragra'ph reg‘ardless of whether EPA
: has notrﬁed the parly farlmg to make the payment as provrded herein of the vrolatron or made a
'demand for payment but need only be paxd upon demand AlI penaltles shall begm to accrue on
the day aft_er paymeant is due and shall continue to accr\_xe through the date of payment. Nothmg
. her‘ein shall prevent the simulianeous accrual of separate penalties for separate violations of this

. Stipulationand Ordr and/or any other agreement between the Parties. . -
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3 | The undcrsrgned counsel representmg the Partres hereby request that thrs Court '
~ approve thrs Stlpul'ttron and Order authorlzmg the Clerk of Court to deposrt the funds into the -
' '_:Account into whica the aforementloned sums shall be deposrted, and from which the entire .
: ‘.'-Account balance shall be'released upon further order of this Court as follows | ‘
_ a. U pon the entry ofa consent decree executed by the Parties, the Clerk of the
T Comt shall pay the Aceount balance less the Reglstry Assessment fee by check payable to.
' “U S. Departinent of Justlce” and shall be dehvered to the attentlon of the “Fmancral Lttrgatron
R Af _ Unrt U S. Attorney s Ofﬁce IOl West Main Street, Surte 8000 Norfolk Vlrgrma 23510,
referencmg the EPA Reglon III Slte Sprll ID Number 03\17 and DOJ Case Number 90—11 3-.
| l408/2, pursuant to the terms of such consent deeree,
. _ b. U oon a ﬁnding by the Court m this action that the consent decree will not be 4‘
-entered the Clerk of the Court shall return the Account balance less the Reglstry Assessment
- fee, to Haskell Che mxcal Company, Inc. and the Trustees of the L1qu1dat1ng Trust for Assets and .- '
-Llablhtres of HH Tnc, respectlvely, | | |
c lughteen months aﬁer the close of’ the pubhc comment penod 1f the. Consent :
| Decree has not yet aseen entered by the Court Defendants in this actlon may request a heanng
. before the Court at which they may show cause Why the Account balance should be returned to |
) them provrded the that Umted States is glven an opportumty at such heanng to show cause why '
the funds should nct be retumed
d Regardless of whlch party ultnnately recelves the funds in the Account the |

' Clerk’s registry assessment fee, asf-prescrrbed.by the Judxcxal Conference o_f the Umted States :
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and published in the Fed_eial Register, shall be.péid to the Clerk out of any interest that éccrues o

' onthe principal. -
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FOR PLAINT IKF UNITED STATES OF AN[ERICA

THOMAS SANSO! \IETTI

. Assistant Attorney ‘General
Envnonmcnt and Natural

* Resources Division - -
Umted States Dcpa‘tment of Justlce

DANIEL S. §MITH
NANCY FLICKINJER o
- Attomeys
-Environmental Enﬂ)rcement Sectlon :
_ Environment and Natural Resources Dms:on s
" U.S. Department of Justice ‘
P.O.Box 7611 T
" Washington, D.C., 20530-7611
. (202):305-0371 - - C

~PAUL MCNULTY, -
- United States Attoraey 4
Eastern District of Virginia

By, -
ROBERT P. MCINTOSH -
Assistant United Stites Attorney:

- Office of the United States Attomey
1800 Main Street Centre
_ 600 East Main Stre:t’
".Richmond, Virginia 23219
. . Telephone: (804) 8(9-7404 -~
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" FoR HASKELL CHEMICAL COMPANY, INC HH INC AND THE TRUSTEES FOR THE
. L!QUIDATING Tm, ST FOR Assms AND LIABILITIES oF HH, INC., :

.- ‘DAVID SHANE ¢ SMITH, Esq
" P.O.Box 27828

_ Richmond, VA 23261
- (804) 771-5720

Counsel for 'Défencla;its :

TR R KR

SO ORDERED BY THE COURT:

United States Distr.ct Judge

Date Ei;féred: 4




